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I. STATEMENT OF ISSUES 

A. 	 Whether the Land Court erred in establishing a 

diminished legal standard to establish the 

Plaintiff's general requirement of standing to 

file suit in a Servicemembers Lawsuit than what is 

required to establish standing in every other type 

of lawsuit filed in Massachusetts. 

B. 	 Whether the Land Court erred in finding that 

the aSBC as trustee had established general 

concepts of standing where the Plaintiff Bank made 

no showing of actual and legal ownership of the 

homeowner's note and mortgage prior to filing the 

Servicemember's complaint I. nor in response to 

homeowner1s denial of standing once said complaint 

was broughti 

C. 	 Whether the Land Court erred in finding that 

HSBC as trustee had established general concepts 

of standing where the Plaintiff Bank failed to 

provide a complete chain of evidence of the proper 

chain of tIe to the Defendant's note and 

mortgage. 

D. 	 Whether the Land Court erred in finding that 

HSBC as trustee had established general concepts 

of standing where the Land Court failed to 

consider evidence that Plaintiff bank's purported 
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assignment of mortgage (and note) was from a 

bankrupt entity. 

E. 	 Whether the Land court erred in finding that 

HSBC as trustee had established general concepts 

of standing where the plaintiff bank had only a 

purported future contractual right "to become" the 

holder of the homeowner's note and mortgage; 

F. 	 Whether the Land Court erred in finding that 

HSBC as trustee had established general concepts 

of standing where the Plaintiff bank as trustee 

itself provided evidence that another entity owned 

Defendant homeowner's loan; 

II. STATEMEN'l' OF THE CASE: 

On January 27, 2010 1 the plaintiff HSBC Bank! 

U.S.A., N.A., on Behalf of the Trust Fund and for the 

Benefit of ACE Securities Corp.! Home Equity Loan Trust 

Series 2005-HE4 Asset Backed PaSS-Through Certificates, 

("Plaintiff ll or "HSBC as trustee'!), brought a complaint 

under 50 U.S.C. App. SOl, et. seq., against the Defendant 

Jodi B. Matt in the Massachusetts Land Court, docketed as 

case number 10 MIse 421195 (A-l). On March 3, 2010 1 the 

Defendant filed a Motion to Dismiss the Plaintiff's 

complaint on the grounds that the Plaintiff was not the 

current mortgagee of the Defendant's mortgage loan and 

thus lacked standing to bring suit in a Massachusetts 

Court (A-26). On April 13/ 2010, HSBC as trustee filed 
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an Opposition along with an Affidavit by a Sharon Mason 

of BAC Home Loan Servicing. (A~28) 

On April 15, 2010, the matter was taken under 

advisement after a hearing in which the court requested 

that : a) the Defendant to provide an index that 

references HSBC's contractual agreements (Prospectus 

Supplement and Pooling and servicing Agreement), (A-61); 

and b) required that the Plaintiff provide a further 

Affidavit from Sharon Mason regarding the evidentiary 

foundation for her knowledge of the contents of her 

initial Affidavit, which state that the Defendant's note 

and mortgage had been purchased by the Plaintiff on 

September 6, 2005 (A-90). On April 30, 2010, the 

Defendant, as requested by the court, submitted an index 

explaining the securitization documents of the 

foreclosing trust. On April 30/ 2010, the Plaintiff 

submitted an assented to motion for an enlargement of 

time to fi the supplementary documentation requested by 

the court. On May 14, 2010, the Plaintiff then submitted 

its Supplemental Memorandum In Opposition, which 

contained a new Affidavit by Sharon Mason, and the 

documents which she ied upon which provided the 

evidentiary support for her assertion that the 

Defendant's note and mortgage had been purchased by the 

Plaintiff on September 6, 2005. (A-96). 

On July 8, 2010, after the Plaintiff filed 

additional documentation, including a supplemental 
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affidavit of Sharon Mason, the court issued a Memorandum 

and Order denying the Defendant's Motion to Dismiss. (A

279) 

On August 19, 2010, the Defendant filed a Motion for 

Reconsideration, under Rule 9, of the Rules the Land 

Court. On August 20, 2010, the Court without hearing 

denied Plaintiff's Motion for Reconsideration. 

On August 25, 2010, Plaintiff filed a Notice of 

Interlocutory Section 118 Appeal, in the Land Court. This 

Appeal was denied. On November 09, 2010, the Defendant 

timely filed her notice of appeal of the Memorandum and 

Order entered in the Land Court. 

III. §TATMMENT OF FA~TS 

Because most of the information regarding the 

origination, servicing, and purported sale, transfer 

and/or assignment of Defendant's mortgage loan is 

solely in the possession of the Plaintiff and/or its 

predecessors-in-interest, the Defendant's tation of 

allegation and facts are based almost solely on the 

Plaintiff's court submissions. The Defendant has no 

personal knowledge as to the truth or falsity of these 

submissions and thus does not admit to truthfulness 

or accuracy of any of the Plaintiff's submissions. She 

does not know: a) who legally owns her loan; b) who, if 

anyone, she obligated to make payments to; and c} 

who is lawfully authorized to bring the lawsuit against 
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her in the Land Court. 

Other than the fact that on o~ about April 6, 

2005, the Defendant executed a Mortgage in which 

Northeast Mortgage Corporation was the named mortgagee 

and Northeast Mortgage Corporation was also named the 

named Lender on her promissory note, regarding her 

property at 41 Downes Avenue, Canton, Massachusetts 

02021. The following allegations and facts that are set 

out are derived exclusively from Plaintiff's 

submissions, including documents and affidavits. 

According to these submissions made by the 

Plaintiff, it is alleged that Northeast Mortgage 

Corporation, a Nevada Corporation, assigned the 

Defendant'S mqrtgage to New Century Mortgage 

Corporation on April 6, 2005 the very same day that 

Defendant executed mortgage to Northeast Mortgage 

Corporation. (A-21) On November 6, 2007, it alleged 

that New Century Mortgage Corporation assigned 

Defendant's mortgage to the Plaintiff. (A-26) 

On April 2, 2007, New Century Mortgage Corporation 

fil for bankruptcy protection. (A-300 at . 4) On 

April 15, 2010, a hearing was conducted in which the 

Land Court requested that Plaintiff provide evidence 

that the Defendant's loan was purchased by 

Plaintiff on September 6, 2005. (A-61). During the 

hearing, the Land Court requested that HSBC's counsel 

supplement the record to include the documents that Ms. 
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Mason relied upon when she made the statement in her 

Affidavit that the Defendant's loan was purchased on 

September 6, 2005 (A-90). On May 14, 2010, in response 

to the Court's request for the documents indicating 

that the Defendant's loan was purchased by the 

Plaintiff on September 6, 2005, the Plaintiff submitted 

a Memorandum In Support of its Opposition to 

Defendant's Motion to Dismiss, where it proffered 

purported evidence that the servicing of the 

Defendant's loan was acquired by countrywide, according 

to the terms under the "pooling and servicing 

agreement tl In this proffer the Defendant proffered an• 

Exhibit D, entitled an 'Acquisition Memo', which states 

that the "ultimate disposition of the Defendant's loan" 

was the "HE-2 Securitization", not Plaintiff. (A-191, 

195). On May 24, 2010, the Defendant submitted a 

Response to the HSBC Supplemental filing, and a 

Response to the Supplemental Affidavit submitted by 

Sharon Mason, as well as an Affidavit submitted by Ms. 

Marie MCDonnell, all highlighting the fatal defects in 

the Plaintiff's securitization the Defendant's 

mortgage. (A-197) Therefore, the Plaintiff never made a 

proffer of any direct evidence indicating that the 

purchase of the Defendant's loan ever took place on 

September 6, 2005, as requested by the Land Court. 
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IV. SUMMARY OF ARGUMl!:NT: 

This is the first case on appeal that seeks to 

address the effect of securitized mortgage lending in the 

context of a Complaint to Foreclose a Mortgage, brought 

pursuant to the Servicemember's Civil Relief Act. 

The securitization of mortgages complicates the 

issue of who may bring a Complaint to Foreclose a 

Mortgage because the banking entities that wish to do so, 

no longer are the original lenders, and oftentimes do not 

have any interest in the mortgage loan whatsoever. Many 

of these cases are brought by mortgage loan servicers, 

usually, purportedly on behalf of a trustee of a 

mortgage-back security trust, either of whom have no 

beneficial interest in the note or mortgage. Oftentimes, 

the securitization process is complex and the 

transactions not transparent. 

There is an increasing concern that the entities 

attempting to bring Complaints to Foreclose do not have 

the requisite standing, which in turn, precludes the 

court from having personal jurisdiction to hear and rule 

on these cases. Back in 1975 when the Supreme Judicial 

Court last considered issues raised by the 

Servicemember's Civil ief Act, in the case of Beaton 

v. Land Court 367 Mass. 385 (1975), the issue of 

mortgage-backed securities and the resultant issues of a 

Plaintiff's standing in these types of cases was never 
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raised and/or even considered. 

The issue of standing now has become a central 

concern in the vast majority of these cases. In those 

cases where standing is disputed, the court must engage 

and consider this issue on a preliminary basis as a 

condition precedent before ever reaching the issue of 

whether the Defendant is in the military or not. 

In the case at bar, the Defendant is challenging the 

Plaintiff bank as trustee's standing to bring the instant 

lawsuit. The raising of standing in Servicemernber's 

Civil Relief Act cases does not implicate in any way G.L. 

c. 244 §14, or the underlying foreclosure proceeding 

itself, nor is the Defendant's analysis dependent 

thereon. It is agreed that the foreclosure statute and 

proceedings not reached in these cases. 

Where the Plaintiff bank as trustee is asserting 

that it has standing, and thus Land Court's jurisdiction 

over the case, it is the plaintiff that has the burden of 

proving it has such colorable rights. HSEC as trustee 

must establish its right as a secured creditor, that is, 

as the holder of the obligation, namely, Defendant's 

mortgage. 

The Defendant contends that HSEC as trustee cannot 

prove that it 'has standing where: a} HSBC as trustee had 

only a purported future contractual right ~to become" the 

holder of the homeowner's note and mortgagei b) HSBC as 

trustee, itself, provided evidence that another entity 
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purportedly owns Defendant homeowner IS loan; c) HSBC as 

trustee made no showing of actual and legal ownership of 

the Defendant's note and mortgage; d) the purported 

assignment of mortgage upon whi the HSBC as trustee 

relies upon, was from a bankrupt entity, and thus null 

and void; and e) the purported assignment into the 

Plaintiff as trustee was five (5) years after the closing 

date of the trust, thus precluding its being valid and 

enforceable. The Defendant contends that HSBC as trustee 

needs to establish its standing through a delineation of 

the complete chain of ti e from the closing date of the 

Defendant's mortgage, forward. 

The Defendant contends that the Land Court 

erroneously ruled that HSBC as trustee had standing in 

this case. It erroneously reasoned that because the 

Massachusetts foreclosure statute (G.L. c. 244 § 14) was 

not being examined with regards to HSBC as trustee's 

standing in the Servicemembers case, the Defendant, 

therefore, did not have to be the holder of the 

plaintiff's note or mortgage in order to meet the general 

requirements of standing to bring a lawsuit against the 

Defendant under Servicemembers Act. The effect of the 

Land Court's finding to create for Servicemembers 

cases, a less stringent standard for establishing a 

Plaintiff standing to bring suit in the Massachusetts 

courts. 
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Accordingly, the Appellant respectfully 

requests that this court (1) reverse the Land Court's 

Memorandum and Order denying the Defendant's Motion to 

Dismiss the HSBC as trustee complaint, vacate the 

Judgment of Memorandum and Order that the Land Court 

entered against the Defendant, and Dismiss the HSBC as 

trustee Complaint Foreclose. 

V. STANDARD· OF REVIEW 

In disposing of the Defendant's Motion to Dismiss 

and subsequent Motion for Reconsideration its 

judgment, Land Court dismissed the Defendant's 

Motions as a matter of law. This Court reviews rulings 

of law and legal conclusions novo. See Norfolk & 

2010 WL 1345156, at *3 (Mass. Apr. 8, 2010). 

VI. ARGUMENT: 

A. 	 THE LAND COURT ERRED IN APPLYING A LESSER 
LEGAL STANDARD TO ESTABLISH A PLAINTIFF'S 
STANDING TO FILE SUIT IN A SERVICEMEMBERS 
COMPLAINT THAN WHAT IS REQUIRED TO ESTABLISH 
STANDING IN OTHER FILED LAWSUITS IN 
MASSACHUSETTS. 

1. General Concepts of Standing 

"Standing a matter of subject matter 

jurisdiction. If the Plaintiff does not standing, 

the court has no jurisdiction to hear the dispute." 

Dedham Mut. N.E.2d 
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Sullivan v. Chief Justice Admin I and Mgmt of 

Trial Court/ 448 Mass. 15, 21 (2006) ," "When 

factual inquiry focuses on standing, .. a Plaintiff is 

not required to prove by a preponderance of the 

evidence that his or her claims of particulari or 

injury are true. Rather, the Plaintiff must put 

forth credible evidence to substantiate his 

legations. It is in context that standing is 

essentially a question of fact for the trial judge." 

Butler v. Waltham l 63 Mass.App.Ct. 435, 441, 827 N.E.2d 

216 (2005) (brackets omitted), quoting from Marashlian 

v. Zoning Ed. of Aprp€!a of Newburyport, 421 Mass. 719, 

721/ 660 N.E.2d 369 96). The idea of putting forth 

"credible evidence" a particularized injury is 

equivalent to establishing a "plausible claim" of that 

injury: " [t]he two phrases are simply different ways 

of expressing the same concept. A Plaintiff makes a 

'plausible claim' of particularized injury by producing 

'credible evidence { that injury." Id. at 441 n. 13{ 

827 N.E.2d 216. 

2. 	 The Land Court Erred By Establishing That 
a Plaintiff Initiating A Servicemembers 
Lawsuit Need Not Proffer Credible Evidence 
of A Particularized InjurY, or Is Acting 
For An Entity That will Suffer An 
Immediate particylarized Injury To 
Establish General CQno~ts of Standing to 
Bring Suit In A servioemembers Action 

In the Land Court's July 08, 2010 Memorandum and 

Order ruling against the Defendant's Motion to Dismiss 

http:Mass.App.Ct
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stated that} ~To have standing in any capacity, a 

litigant must show that the challenged action has 

caused the litigant injury" (quoting Sullivan 448 Mass 

at 21.) (A.-300-3D1) Further the Court opined( 

~Injuries that are speculative, remote and 
indirect are insufficient to confer standing. 
Not every person whose interests might 
conceivably be adversely affected is entitled 
to judicial review. The complained of injury 
must be a direct and ascertainable 
consequence of the challenged action. '} Id. 
(A-3D1) 

Despite the court's statements above, the court 

went on to hold} 

"Where, as here, a declaration sought, the 
controversy must be "real, not hypothetical ll 

since "the declaration issued is intended to 
have an immediate impact on the rights of the 
parties." Mass. Assoc. of Ind. Ins. Agents 
and Brokers, Inc. v. Commr. Of Ins., 373 
Mass. 290 (292 (1977). While HSBC mayor may not 
be the current holder of Ms. Matt's note and 
mortgage (a-requirement-at least with respect 
to the mortgage-to commence G.L. c. 244 § 14 
foreclosure proceedings, See Ibanez supra), 
the record clearly shows that HSBC has a 
contractual right to become that 
holder. [emphasis in original]. (A-30l) 

Therefore, despite the Land Court making a finding 

that the proper legal standard to apply in order to 

establish the general requirements of standing required 

a "credible showing of a particularized injury", and 

that a Plaintiff's claims cannot be "speculative or 

remote", the Land Court went on to hold that the 

Plaintiff had established the "legal standard" of 

generali standing based only upon a speculative and 
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remote and purported future interest, and also 

acknowledged that the Plaintiff had not demonstrated 

any current particulari injury. Further, Land 

Court stated that the Defendant had not made a showing 

that HSBC's rights to enforce her loan was impacted by 

New Century Bankruptcy, and therefore the Plaintiff 

had made a sufficient showing to establish the general 

concepts of standing for a Servicemembers action. 

The Land Court erroneously limited its review of 

the general concepts of standing in a Servicemembers 

Action, to the that under the mandates of Beaton 

there can be no review of the underlying foreclosure in 

a Servicemembers hearing, under G.L. c. 244 §14. 

Thus through its Memorandum and Order, Land 

Court has found that a Plaintiff in a Servicemembers 

lawsuit has a very diminished hurdle to establish the 

general requirements of standing to Ie a lawsuit in a 

Massachusetts Court. The Land Court erred by solely 

concentrating only upon the fact that a Defendant 

cannot raise claims to the underlying foreclosure 

action, thus erring by placing the review of 

general requirements of standing in an improper 

framework. 

B. 	 THE LAND COURT ERRED IN FINDING THAT THE 
HSBe NEED NOT BE THE CURRENT OWNER AND HOLDER 
OF THE DEFENDANT'S NOTE AND MORTGAGE IN ORDER 
TO ESTABLISH ITS LEGAL STANDING TO BRING SUIT 
AS A CONDITION PRECEDENT PRIOR TO DECIDING THE 
MILITARY QUESTION PRESENTED IN SERVICEMEMBERS' 
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ACTION BROUGHT PURSUANT TO 50 U.S.C. APP. 501, 
ET. SEQ. 

1. History of Servicemembers Civil Relief Act 
Challenges 

There have previous challenges made by 

Defendants in cemembers' Actions raised 

defenses to the 1 

In H.B. Building Co. v. Boddie, 331 Mass. 267 

(1954), the Massachusetts Supreme Judicial Court was 

presented with question of the validity of an 

assignment of mortgage purportedly held by the 

Plaintiff instituting the complaint to foreclose under 

the Act. The court held: 

"We think it necessary that findings be made 
as to the terms of the mortgage and the 
assignment and the circumstances attending 
the transaction between the bank and the 
Plaintiff. We therefore retain the case and 
direct judge to make a further report of 
facts concerning the terms the mortgage 
and the defaul t if any by the 
mortgagor, and the acts of mortgagee in 
connection with forfeiture of the bank 
shares, further evidence if he finds 
it necessary. See G.L. (Ter.Ed.) c. 231 1 § 

125A, erted by St.1949, c. 171, § Ii 
Murphy v. Killmurray, 324 Mass. 707, 710, 88 
N.E.2d 544; Brewer v. Brewer, 329 Mass. 205, 
208, 107 N.E.2d 430." 

In 19 Massachusetts lature amended 

ISee,Hoffman v. Charlestown Five Savings Bank, 231 Mass. 324 
(1918), Morse v. Strober 233 Mass. 233 (1919), John Hancock 
Mutual Life Insurance Company v. Hugh W. Lester, 234 Mass. 559 
(1920j, Lynn Institution for Savings v. Taffa, 314 Mass. 380 
(1943) . 
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Act of 1940, as follows: 

Chap. 105, An Act relative to procedure for 
the foreclosure of MORTGAGES UNDER THE 

ISOLDIERS ' AND SAILORS CIVIL RELIEF ACT. Be 
it enacted, etc., as follows: 

Section 1. The form of notice in section 1 
chapter 57 of the acts of 1940 is hereby 
amended by striking out the salutation or 
greeting and inserting in place thereof the 
following : 

'To (insert the names of all Defendants named 
in the bill) and to all persons entitled to 
the benefit the Soldiers' and Sailors' 
Civil Relief Act of 1940 as amended: 

section 2. Said sec 1 of said chapter 57 
is hereby further amended by adding at the 
end the following paragraph : 

In proceedings under this section, no person 
who is not entitled to the benefit of the 

1Soldiers' and Sailors Civil Relief Act of 
1940 as amended, with respect to the 
mortgage, trust deed or other security 
described in the bill, whether named as a 
Defendant in bill or not, shall be 
entitled to appear or heard in such 
proceeding, except on behalf of a person so 
entitled, or unless an affidavit by the 
claimant, or a ficate by counsel 
appearing for him, stating that he is in the 
service and thus entitled to the benefit of 

act, is fi with the al)pearanees. Such 
proceedings 1 be limited to the issues of 
the existence of such persons and their 
rights, if any. 

Approved March 9, 1959. 

Thus, the slature sought to limit the 

court's jurisdiction as to what issues could heard in 

the Land Court proceeding itself. 

Indeed, in seminal case on the , Beaton 

v. Land Court 367 Mass. 385 (1975), the Massachusetts 
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Supreme Judicial Court was faced with a writ of 

Mandamus, which requested a declaratory judgment that a 

Defendant in Land Court proceedings under an action 

brought under Act was being denied procedural due 

process by not being allowed to raise meritorious 

counterclaims to the underlying foreclosure action. 

The Defendant, Beaton's answer to the complaint to 

foreclose raised following issues: 

\\ (a) a claim that St .1959, c. 105, and the 
order of notice issued thereunder 
unconsti tutional; (b) a defense that a 
in equi ty to redeem and discharge 
mortgage had filed by the petitioners 
and was pending the Plymouth Superior 
court; and (c) e that there had been 
no breach of of the mortgage. The 
answer also to incorporate by 
reference all multifarious claims raised 
in the Dill in ty previously filed in the 
Plymouth Superior Court." Beaton at n. 5. 

The entire opinion Beaton only involved a 

discussion of the Defendant in that action, seeking to 

litigate claims related to underlying foreclosure 

action in an action under Act, which the Supreme 

Judicial Court stated not be done. The Supreme 

Judicial Court reiterated that the only issue presented 

the Servicemembers' itself was the military 

question presented. The Judicial Court, and 

thus implicitly reasoned that a iff's standing as 

to its relation to a Defendant's debt in the 

Servicemembers complaint, had been established. 

endant's challenge here, can quite easily, and 
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clearly, be distingui from that of Mr. Colin Beaton 

in 1975, as she is not s any determination of the 

authority of HSBC to ose on her property, under 

G.L. c. 244 § 14. 

Through the passage of St.1959, c. lOS, by the 

Legislature in 1959, clearly sought to limit the issues 

that could be litigated within the hearing itself, by 

strictly limiting the question presented in the 

hearing, to the Defendant's military status. However, 

the Legislature did not so limit a Defendant's right to 

challenge the standing of a Plaintiff as the purported 

holder of the obligation as a condition precedent to 

actually have standing to be able to fi the lawsuit. 

Thus, questions regarding a Plaintiff's standing 

to bring suit in a Massachusetts Court, such as here, 

when seeking an adjudication of the military question 

presented in the Servicemembers' hearing f, are 

central to the Land Court's jurisdiction to 

military question presented in the Servicemembers 

itself. Therefore, the Land Court by not 

cons the above issues, in deciding that HSBC as 

trustee bad standing to bring the instant lawsuit 

t Defendant. 

2. 	The Land Court Erred, by Failing To 
Consider That Massachusetts is Unique in 
That It Required That A Lawsuit In State 
Court Be Filed By HSSC to Have the State 
Court Make a Determination of The 
Defendant's Military Status under the 
Servicemembers Act 
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As stated in Beaton, (and above) the review in 

the Servicemembers proceeding is strictly limited to 

the military status of the Defendant. In Beaton, the 

Massachusetts Supreme Judicial Court clearly stated 

that actions brought under the Servicemembers Action 

Uare not foreclosure proceedings in and of themselves", 

and that they "occur independently of the foreclosure" 

itself: 

"The point to be made here is that actions 
taken to comply wi th the 1940 Relief Act I 
such as the steps prescribed by St. 1943, c. 
57, as amended, are not in themselves 
mortgage foreclosure proceedings in any 
ordinary sense. Rather, they occur 
independently of the actual foreclosure 
itself and of any judicial proceedings 
determinative of the general validity of the 
foreclosure." Beaton at page 390. 

Thus, as a Servicemembers' action is completely 

distinct from any underlying foreclosure proceeding 

under the ambit of G.L. c. 244 § 14, or under 50 U.S.C. 

App. SOl, et, Seq. Here, the Defendant has specifically 

challenged HSBC's assertion that it is the uholder" of 

her mortgage, only as it relates to the filing of the 

instant lawsuit here, and based upon HSBC's assertions 

in its Mortgagee Affidavit, that it is acting for one 

that "holds" her mortgage. Necessarily, as a condition 

precedent, HSBC had to establish its rights as real 

party in interest in order to have standing to enforce 

the debt, prior to the Land Court ever making any 
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determination under the Servicemembers Civil Reli Act 

itself. 

Therefore, standing relation to HSBC's 

current connection to the at issue here l is 

neces ly required in Servicemembers l Action, and 

completely exclusive to any examination of the 

underlying foreclosure, or statutes governing 

same, such as G.L. c. 244 § 14. Thus the Land Court 

erred in its analysis of the general concept of 

standing it relates to HSBC in the instant lawsuit. 

C. 	 THE LAND COURT ERRED IN FINDING THAT 
HSBC HAD STANDING TO BRING SUXT AS A 
CONDITION PRECEDENT IN A SERVICEMEMBERS' 
ACTION BROUGHT UNDER 50 U.S.C. APP. SOl, ET. 
SEQ., WHERE THE COURT FAILED TO REVIEW, 
CONSIDER, OR REQUIRE, THAT HBBC PRODUCE A 
COMPLETE CHAIN OF EVIDENCE OF THE PROPER CHAIN 
OF TITLE TO THE DEFENDANT'S NOTE AND MORTGAGE 

requirements 

for filing lawsuits under the Servicemernbers ~Act". 

Under Chapter 206 of the Acts of 2007, as amended by 

Chapter 244 of Acts of 2007, and subsequently 

Amended by 258 of the Acts of 2010, as well as 

Massachusetts already has 

the Land Court's imposition of including a "Mortgagees 

Affidavitll recit the Plaintiff's exact relation to 

the Defendant's in any complaint to forecloseI 

filed with the court. Recent amendments to the 

Massachusetts foreclosure laws provide mortgagors 

of residential are entitled to a 90-day 
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or 150~day right to cure a default of a required 

payment. G.L. c. 244, § 3SA. The statute also requires 

mortgagees, before accelerating the mortgage, to 

provide mortgagors with concerning the right to 

cure their default. According to the Land Court 

Department, a mortgagee is now required to an 

fidavit of compliance wi this notice provision of 

G.L. c. 244 § 35A in the Land Court, together with 

Servicemembers' Civil Relief Complaint. According to 

the requirements the Land Court, no Servicemembers 

complaint will be accepted for filing unless 

accompanied by an affidavit that this notice has been 

provided2 
• Therefore the Land Court has already imposed 

a requirement upon the complaining creditor to 

establish that it has complied with requirements 

attendant to a mortgagee, thus necessarily requiring 

that a party wi standing as mortgagee, or having a 

nexus with a party with standing as the current 

"mortgagee", is requi as a condition precedent when 

ling 	the complaint In the Court. 

There are four choices that HSBC as trustee, 

to select from in the Mortgagee's idavit, in 

to state its relation as a tor to the Defendant. 

2 See Forms and Instructions of the Land Court Department, 
http:!.blWW.mass.gov!courts/courtsandiudgesLcourtsilandcourtiformsa 
ndinstructions.html. See Also, the Land Court's form concerning 
the Order of Notice itself, which must be returned to the Land 
Court before a Judgment allowing the foreclosure sale will issue. 

http:!.blWW.mass.gov!courts/courtsandiudgesLcourtsilandcourtiformsa
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(1) That it is the Mortgagee of the mortgage which is 

the subject of the proceeding, (2)It is One who holds 

under the mortgage, or (3) One who authorized to act 

by and behalf of either the Mortgagee or one holding 

under the mortgage. Thus the Legislature and the Land 

Court have already recognized the necessity of a 

creditor's standing in actions fil seeking the 

determination of a debtor'S military status in a 

Servicemernbers action. 

In this action, HSBC as trustee selected its 

status as "One who is authorized to act by and behalf 

of ther the Mortgagee or one holding under the 

mortgage fl (A-3). Further the Plainti 's Mortgagee 

Affidavit requires that HSBC as trustee state that it 

has mailed or caused to be mai the notice(s) to 

Defendant Mortgagor(s) in compliance with Section 11 of 

the Acts 2007, (2010) as amended (A-3). This 

Affidavit is then purportedly signed under the pains 

and penalties of perjury (A-3). 

Thus, under above, HSBC as trustee must be 

therj the original Mortgagee, one who currently holds 

the Mortgage, or One who is authorized to act and on 

behalf of either the Mortgagee or one currently holding 

the mortgage. All the above require that HSBC as 

trustee provide evidence that it has standing to make 

such claims the Servicemembers Action. 
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Thus the Defendant's chall to the standing 

HSBC as trustee to bring the lawsuit against her in 

Court, necessarily involves, (a) what exact role 

as trustee currently held (acting for Mortgagee, 

or of mortgage), (b), under what precise 

authority HSBC as trustee could so act such 

party{s} purportedly holding the right to enforce the 

Defendant's note and mortgage, and (c) whether the 

party H$BC as trustee was purportedly acting for (the 

trust) was currently the mortgagee, or holder 

of the current right to enforce the Defendant's note 

and 

Thus, with the above in mind, and said another 

way, in HSBC as trustee to have standing to 

file the tant lawsuit in the Land Court, a 

determination would necessarily have to be made that it 

had current authority to act on behalf of an enti 

(the trust) established the general concepts 

of standing as current holder of the Defendant's 

mortgage. This is completely separate and 

distinct from sion of G.L. c. 244 § 14, 

thus integral to Servicemembers' proceeding, and 

also a complete tion from Beaton. This analysis 

is also separate completely distinct from any 

determination of 's military status within 

the Servicemembers' itself. 
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1. 	 The Terms of Trust That HSBC as trustee 
Filed Suit On Behalf of, Required That The 
Defendant's Loan Be Assigned by Only One 
Authorized party, The Depositor, By A Date 
Certain, The Closing Date 

The Land Court erred by not considering that the 

requirements the foreclosing trust state that only 

only one party (the Depositor) is authorized to convey 

the Defendant's loan to the trust (A-362). The 

Depositor is defines as Ace securities Corp. (A-328) . On 

the Closing Date the Trust was to have had all of it 

corpus , including the Defendant's loan documents, in 

its possession by the Closing date. (A-513). The 

Closing Date is ined as On or about June 29, 2005 

(A-5l2). 

D. 	 THE LAND COURT ALSO ERRED IN FINDING THAT THE 
HSBC HAD STANDING TO BRING SUIT AS A CONDITION 
PRECEDENT IN A SERVICEMEMBERS' ACTION BROUGHT 
UNDER 50 U.S.C. APP. 501, ET. SEQ., WHERE HSBC 
ONLY OBTAINED A PURPORTED ASSIGNMENT OF THE 
DEFENDANT'S NOTE AND MORTGAGE FROM A BANKRUPT 
ENTITY. 

The Assignment of the Defendant's relied 

upon by HSBC as trustee states that on 6, 

2007, New Century Mortgage Corporation made a purported 

rect "assignment" of Defendant's" note, 

and secured thereby" to HSBC Bank USA, National 

Assoc on on behalf of the Trust Fund and the 

it of ACE Securities Corp. Home Equity Loan Trust 

Series 2005 HE-4 Asset Backed Pass-Through ficates 

I 
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(·HSBC as trustee"). It is incontrovertible by HSBC as 

trustee that New Century Corporation filed for 

Bankruptcy protection on I 2, 2007. It is further 

indisputable that the only mor that New 

Century Mortgage Corporation purportedly still had any 

"ownership interest" in (as oppos to cing 

interest) as of the date of the til bankruptcy 

in April of 2007, were loans identi internally as 

\\Loans Not Financed Anywhere" ("LNFA") [A-128 at fn. 

1?] . 

In Judge Carey's Order on New's 

Confirmation he states that New Century divested itself 

of all "owned" mortgage loans as of June 29, 2007 (A

127)' Therefore, the purported "assignment" proffered 

by HSBC as trustee is legally invalid and impossible r 

and therefore HSBC as trustee is not "one for 

one who holds the mortgage" as it stated its 

Mortgagee Affidavit submitted with the to 

foreclose in the Land Court under ther 

ties of perjury. Therefore the Land Court in 

not taking into account that it was legally 

HSBC as trustee to assert that it a 

ly valid "assignment" from New Century on November 

6, 2007, in order to provide it standing as a \..v.... '-A..... tion 

prior to deciding the military 

in the Servicemernbers' Action. 
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The Land Court has already spoken to the fact that 

one completely disconnected from the Mortgage debt at 

issue in a Servicemembers' action would not ordinarily 

have standing to file a lawsuit with the court under 

the Act: 

" ..... a person or entity must have some 
connection to the mortgagor, the mortgage, 
the premises conveyed by the mortgage, or 
their title, to bring a servicemembers 
action. One entirely disconnected from the 
mortgaged land and from the mortgage loan 
transaction and its attendant documents would 
not ordinarily have grounds to have the court 
adjudicate the entitlement (or not) of a 
mortgagor or owner to the benefi ts of the 
Servicemembers Civil Relief Act. Courts do 
not decide hypothetical cases, or ones in 
which the party seeking the judgment has no 
more than a hypothetical interest. This basic 
standing requirement is satisfied, however, 
by the Plaintiff having some interest in the 
subject mortgage, the mortgaged premises, and 
the title to them." GMAC v. Randle, 18 LCR 
546, 549-550 (2010). 

Indeed, the Land Court correctly recognized the 

troubling nature of HSBC as trustee's proffers in the 

instant lawsuit, especially in light of New Century 

Mortgage Corporations' bankruptcy: 

"The record contains a document entitled 
'assignment of mortgage' recorded in the 
Norfolk County Registry of Deeds at Book 
25302, Page 102 (November 16, 2007), which 
purports to be an assignment of Ms. Matt' s 
mortgage and the note and claim secured 
thereby" from New Century Mortgage 
Corporation to HSBC. This \assignment' , 
however, is dated November 6, 2007, at a time 
when New Century was in bankruptcy (it filed 
on April 2, 2007), and there is nothing in 
the record to indicate what authority, if 
any, the bankruptcy court granted either New 
Century or its purported agent Kimberly 
Dawson, to make such an assignment. There is 
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nothing in the to indicate 

Ms. Dawson either (a) held the office at New 

Century she purported to hold, or (b) even if 


held 	 such off that she has NewI 

Century's authority to assign its assets to 
parties". Memorandum and Order on 

Defendant's Motion to Di ss." [A-300 at fn. 
4]. See also the discussion during the oral 
argument in this matter [A-75-78]. 

Again the Land Court in its reasoning that 

because court was not making any determination as 

to HSBC as trustee/s right to .foreclose, therefore, it 

did not matter whether HSBC validly held the 

Defendant/s note or mortgage. The New Century Mortgage 

Corporation bankruptcy issue, leaves the Plaintiff 

completely disconnected from the Defendant's "mortgaged 

land and from the mortgage loan transaction and its 

attendant documents. 

E. 	 THE LAND COURT ERRRED IN FINDING THAT 
HSBC'S BURDEN OF STANDING TO BRING SUIT AS A 
CONDITION PRECEDENT IN A SERVICEMEMBERS' 
ACTION BROUGHT UNDER 50 U.S.C. APP. 501, ET. 
SEQ., WAS MET WHERE THE COURT DETERMINED THAT 
HSBC ONLY HAD A PURPORTED FUTURE CONTRACTUAL 
RIGHT TO BECOME THE HOLDER OF DEFENDANT'S 
NOTE AND MORTGAGE. 

In the Court's Memorandum Order issued 

on July 8 1 2010, the Court stated 

"While HSBC mayor may not current 
holder of Ms. Matt 1 s note and mortgage (a 
requirement-at least with to the 
mortgage to commence G.L. c. 244 § 14 
foreclosure proceedings see supra) ,I 

the record clearly shows that HSBS has a 
contrac right to become holder, 
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conferred by ACE Securities Corp. Home Equity 
Loan Trust, Series 2005 HE-4 Asset Backed 
Pass Through Certificates pooling and 
Servicing Agreement (Jun. 1 2005)". [A-301l 

Again the Land Court erred in its reasoning that 

because the court was not making any determination as 

to HSBC as trustee's right to foreclose, it, therefore, 

did not matter whether HSBC validly held the 

Defendant's note or mortgage. The New Century Mortgage 

Corporation bankruptcy issue, and the failure of the 

conveyance to comport with the terms of the trust, 

leaves the Plaintiff completely disconnected from the 

Defendant's "mortgaged land and from the mortgage loan 

transaction and its attendant documents." Thus there is 

no legally possible "future right" to receive the 

rights to the Defendant's mortgage or note. See GMAC v. 

Randle Supra. Thus the Land Court erred in applying a 

standard of "future standing", in an incorrect legal 

framework, where the general legal requirements of 

standing require a current threat of injury. 

F. 	THE LAND COURT ERRED IN FINDING THAT 
THE HSBC BURDEN OF HAVING STANDING TO BRING 
SUIT AS A CONDITION PRECEDENT IN A 
SERVICEMEMBERS' ACTION BROUGHT UNDER 50 
U.S.C. APP. 501, ET. SEQ., BY NOT 
CONSIDERING THE EVIDENCE PROFFERED BY 
HSBC THAT INDICATES THAT A DIFFERENT ENTITY 
PURPORTEDLY OWNS THE DEFENANT'S LOAN 

In HSBC as trustee's Supplemental Memorandum In 

Support of its Opposition to the Defendant's Motion to 
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Di HSBC as trustee references the fact thatI 

during the April 15, 2010 hearing conducted by the 

court, the Land Court requested that HSBC as trustee 

provide documentation in Support of the Affidavit of 

one Sharon Mason submi by HSBC as trustee, showing 

that the subject loan was purchased by HSBC as trustee 

from New Century Corporation on September 6, 

2005. [A-98, 99]. 

In its Opposition, HSBC as trustee never 

proffered any direct evidence that indicated that HSBC 

as trustee purchased the Defendant's from New 

Century on September 6, 2005, as the court requested, 

rather HSBC as trustee's proffered supplemented 

documentation that only stands for the proposition that 

servicing of the Defendant's loan was purportedly 

assigned to Countrywide, and therefore because 

Countrywide had purportedly assumed servicing of 

the Defendant's as described in the Pooling and 

Servicing of the HSBC as trustee, trust, 

HSBC as trustee inference is attempted that therefore 

the trust ed the Defendant'S loan on 

6, 2005. 

Further, HSBC as trustee's Supplemental 

Opposition Memorandum, it prof an "Acquisi 

Memo", which only describes the "servicing 

acquisition" loans purportedly assigned to 

foreclosing trust that HSBC as trustee purportedly was 



29 


acting as Trustee for. [A-191] However the proffered 

Acquisition Memo, states that the "Ultimate Disposition 

of Loans" was to the HE-2 Securitization [A-191, 

195]. This section clearly describes that the loans 

(purportedly including the Defendant's) were 

"ultimately purchased by the ACE HE-2 Securitization't . 

[A-195] The purported Plaintiff bringing the 

foreclosure action in the Land Court here is the ACE 

HE-4 securitization, not HE-2. 

Therefore, HSBC never proffered any direct 

evidence that rebuts its proffered and purported 

"Assignment" of mortgage from New Century to HSBC as 

trustee on November 6, 2007. As a result of the 

Plaintiffts response to the Land Court's Order for 

Supplementation of the record, which was to provide the 

evidentiary foundation for its c that the 

Defendant's note and mortgage actually were "assigned" 

to HSBC at trustee, prior to November 6, 2007, now 

provides conclusive evidence that it was not 1 ly 

possible for there to ever be any legally valid 

"assignment't of the Defendant's note and mortgage 

whatsoever to HSBC as trustee at all. 

Therefore Land Court erred, in not taking 

into account the 1 impossibility of HSBC as 

trustee's standing here based upon its own proffered 

evidence, and that therefore it was legally impossible 
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for HSBC as trustee to ever become any future holder of 

the Defendant's note and mortgage. 

VI. CONCLUSION 

For the foregoing reasons, Ms. Matt respectfully 

requests that this court reverse the Land Court's 

Rulings, or in the alternative, remand the case back to 

the Land Court for a factual determination that HSBC as 

trustee lacks any evidentiary foundation to support its 

claim of standing as it is not the current holder of 

Ms. Matt's Mortgage 


