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• 

STATEMENT OF INTEREST 

The Amici submi this brief are Abstract 

• Club and The Real Estate Bar Association 

• 
known as the 

Massachusetts Conveyancers Association ("REBA"). 

Massachusetts, Inc., 

The Abstract Club is a voluntary associat 

rienced lawyers who ice in the area real 

• estate law. It has been in stence for over 100 

and is limited by s aws to 100 members. 

REBA is the largest y bar in the 

• Commonwealth, a non-profit ion that has been 

• 
It has approximat 

2,500 members practicing 

in tence for over 100 

the Commonwealth. 

Through its meetings, educational programs, 

publicat and committees, REBA members keep current 

• with developments in the of estate law and 

pract share in the e to improve that 

practice. REBA also promulgates t Ie standards, 

• pract st , ethical st real estate 

forms, authoritative 

• 
to s members 

and the real estate bar generally as to t 

application statutes, cases and est i legal 

principals to a w variety of circumstances 

• 
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face in evaluating titles and handling 

estate transactions. 

• 

• Committee is a joint committee of the 

comprised of real estate lawyers 

with many ence. The Amicus Committee, 

from t to t les amicus briefs on important 

questions of law. On several occasions it has been 

• requested to do so Massachusetts Supreme 

Judicial Court or Is Court. All Committee 

members serve wi 

• 

• The memberships of Abstract Club and REBA are 

keenly interested iability of the land 

records of the Commonwealth. Members of the Amici 

represent a variety es who deal with real 

estate titles, including owners, buyers, sellers, 

• mortgagors, mortgagees, tenants, landlords, title 

insurers, lien holders and contractors. The central 

concern of all of the parties repres 

• 

• by members of the funici is certainty of title. 

issues presented in the case now before court 

to the very heart of the work of the 

This submission by the Abstract Club and REBA 

with the effect the Court's decision will have on 

• conveyancing bar's ability to determine with 

2 
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• 

certainty the state of ownership real estate 

t 

• QUESTION PRESENTED 

Whether the Land Court judge correctly concluded that 

• a bank had standing to commence an action to determine 

whether defendant (alleged to in breach of her 

• mortgage obligat s) was ent led to the benefits of 

t Servicemembers Civil ief Act, on the ground 

that bank had a contractual right to become the 

• r of the note and mortgage. 

SUMMARY OF CASE 

• As has been thoroughly by the rties in 

r briefs, for a plaintiff to file suit in the 

Commonwealth, there must be a real controversy or

• injury and the intiff must have a ion to the 

controversy so that it has an interest affected by it. 

• Standing is i ially a stion of 

• 
ng common facts from both part s' briefs and 

the Land 's decis , your ci find that after 

the Defendant-Appellant Jodi B. Matt ("Matt") objected 

to the standing of Plaintiff-Appellee HSBC Bank U 

• N.A. as Trustee ("H ) to commence an action the 

3 
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Land Court under . 1943, c. 57, as amended by St. 

1945, c. 120, and . 1959, c. 105 ("SCRA Action") to 

• 

• termine whether Matt was entit to the protect 

the Soldiers' Sailors' Civil Relief Act of 1940 

(the 1940 Relief Act), now 50 U. S. C. Appendix, 

Section 501 et s (1970), as amended ("SCRA"), 

Land Court judge reviewed submissions by HSBC, 

• including a assignment of the mort into 

HSBC, a copy of a Mortgage Loan Pooling and Servicing 

Agreement (" with schedules listing Matt's 

• 

• mortgage and naming HSBC as t holder of 

mortgage, and two affidavits the loan servicer~ 

The judge also heard arguments from Matt, who raised 

the issue of affect of assignor's bankruptcy 

on its post ition assi of mortguge uS well as 

• questions the terms of HSBC's PSA and ir 

effect on mortgage assignment. 

The judge ruled although he not 

• 

• determine whether or not HSBC was the of either 

the or note, HSBC had standing because it 

shown it had a contractual right to become the 

holder a mortgage a the PSA. 

4 




• 

Then, as Matt conceded she was not entitled 

to the protections of the SCRA, the court entered 

• judgment in of HSBC. 

ARGUMENT 

• I. MASSACHUSETTS LAW ALREADY PROVIDES THAT 
PLAINTIFFS WHO HOLD ONLY CONTRACTUAL RIGHTS TO 
PURCHASE PROPERTY HAVE STANDING TO SUE 

• 
 In at least two types of act in 


Massachusetts, ffs who are rs of 

contractual rights to purchase have standing 

• to sue those who af the value of t property. 

In the case Tolan v. Computervision Corp., 696 

F. Supp. 771 (D. Mass. 1988), the court that 

• ers of stock ion contracts standing to 

sue company 

• 
who allegedly false 

statements which the valuation the stock 

aintiffs had not yet purchased section 

10(b) and Rule 10b-5 the Securities Act 

• 1934. The court that such iffs could 

that they an injury because t 

s' statements would affect the va of the

• stock, and therefore options. See also In re 

, 601 F. Supp. 
--.~-------~.~--------~~----------~------

• 
 311 (0 . Mas s. 1984) ( 
 iffs were also 

5 
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Digital under the Securities Exchange 

resulting from false statements which 

a of their options) . 

Simi 

• 
Act 

• 
Massachusetts courts have held that 

holders of to purchase real property have 

standing to sue a third party to prevent that party 

from caus a the value of the real 

• estate that a iff had not yet purchased. 

This Court in 449 Mass. 

193, 196-197 (2007) held the plaintiff, a buyer

• under an unconsummat se and agreement, 

had standing to sue a who was seeking to 

• purchase the same property plaintiff's 

seller. 

The Appellant as s may not

• challenge his proposed 94 from 

• 

Kesten because the ne r to 
that purchase and nor to the 
agreement, recorded as 284,458, in 
which the right of rst re ted. We 
disagree. The plaintiff had 

• 

purchase and sale agreement 
property from Kesten at the 
Appellant attempted to of 
first refusal. The resolut 
point presented by his verif 
any resulting declaration, will 
significant impact on his rights. otti at 
196-197. 

• 
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The language of the Bortolotti court quoted above 

is echoed by that of Judge Long in instant case: 

• 

• 

this [the contractual right conveyed by the PSA] 
is sufficient to give [Appellee] standing to 
bring a Servicemember's case s whether or not 
Ms. Matt is entitled to the bene s of Act 
affects the present collectability of loan 

• 

(or, more precisely, the ability to conduct a 
foreclosure sale of the lateral securing it) 
and thus the sent value of the loan. Any 
lessening of that value directly affects HSBC's 
rights. 

This inj a diminution in of an 

interest property of which the right to purchase is

• 	 held by HSBC, is similar to that ainti who are 

holders of stock-option contracts or buyers in 

• 	 purchase and sale agreements, provides standing 

HSBC to file SCRA Action. 

II. APPELLANT HAS ERRED IN TRYING TO IMPOSE A 
• 	 HIGHER LEVEL OF STANDING ON THE APPELLEE IN 

THE SCRA ACTION. 

A. 	APPELLANT MISAPPLIES MORTGAGE FORECLOSURE 
STANDING TO THE SCRA ACTION 

• 
Matt's argument that the only way a iff 

to standing in an SCRA Action is for the 

• 	 aintiff to be a of the note and mortgage is 

incorrect. Not Y is that not a correct statement 

of standing necessary for filing an SCRA suit, it is

• 
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not the standard commencing a non-judicial 

foreclosure. 

• 

• In s recent sion in Eaton v. Federal 

National Mortgage Association, 462 Mass. 569 (2012), 

this Court that an entity does not have to the 

holder the promissory note in order to foreclose. 

Eaton, a Servicer has right to foreclose 

• provided it holds the mortgage and acting on behalf 

of the note holder as an agent (a contractual 

ionship) the owner. 

• 


• This Court in U.S. Bank Nat'l Ass'n v. 


458 Mass. 637 (2011) held that a foreclos entity 


with a valid, unrecorded or even unrecordable, 


assignment of at the time of the foreclosure 

, could a confirmatory assignment of 

• mortgage er the foreclosure sale to confirm s 

standing to conduct the foreclosure sale. 

• Where a pool of is assigned to a 

• 

tized trust, the execut agreement 
assigns the of mortgages, with a schedule of 
the pooled mortgage loans that clearly and 
specif identifies the mort at issue as 
among assigned, may suffice to establish 
the trustee as the mortgage holder. Ibanez at 
651. 

• 
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• 

In instant case, HSBC proved s standing by 

filing a of a recorded assignment of mortgage 

• 

• which was lly valid, and was and 

recorded to s bringing the SeRA , and it 

also pro affidavits from the loan s and a 

copy of an execut Loan PSA that included Matt's 

mortgage s s s, which provided 

• evidence of assignment of the mortgage to 

If such an assignment can provide standing to 

commence a 1 foreclosure, surely Long 

• 

• was correct in ying the same analysis to HSBC's 

standing to br an SCRA suit. 

The PSA is a sis for HSBC to obtain a correct 

assignment of , and as such confers s 

on HSBC who has right to become a 

• proper holder. 

• 
B. APPELLANT HAS NO ABILITY TO CHALLENGE THE 

MORTGAGE ASSIGNMENT AND POOLING AND 
SERVICING AGREEMENT BECAUSE SHE IS NEITHER A 
PARTY TO THEM NOR A THIRD-PARTY BENEFICIARY 
OF THEM 

The majority of cases Mass etts have held 

• borrowers have no to challenge the 

validity 	of mortgage ass s or loan purchase 

s because borrowers are ne signatories

• to agreements nor are 	 third party 
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• 

s of such agreements. Qum v. Wells 

N.A. 2012 U.S. Dist. LEXIS 15062 (D. Mass. Feb. 8, 

• 2012); Peterson v. GMAC Mortg., LLC, No. 11-11115-RWZ, 

2011 U.S. Dist. LEXIS 123216, 2011 WL 5075613, at *4 

• 
 (D. Mass. Oct. 25, 2011) (Zobel, J.) ("I do 


[U.S. Bank Nat. Ass'n v. Ibanez, 458 Mass. 637, 941 

N.E.2d 40 (2011)] to provide an independent sis 

• mortgagors to collaterally contest ously executed 

mortgage assignments to which are a party and 

that do not grant them any s or Sfl); Kiah 

• v. Aurora Loan Servs., LLC, No. 10-40161 FDS, 2010 


• 

U.S. Dist. LEXIS 121252, 2011 WL 841282, at *6 (D. 


Mass. Mar. 4, 2011) 
 , J.) (stating "it is 

iff standing to assert 

[challenge to mortgage ass 

difficult to see why p 

]); Correia v. 

• Deutsche Bank Nat'l Trust Co., 4 B.R. 319, 324 (BAP 

1st Cir. June 30, 2011) (affirming lower court's 

finding that to mortgage assignment lacked 

• 


• standing to 11 the validity of the assignment). 


But see Rosa v. Mort 


Inc., 821 F. . 2d 423, at 425 n. 5 (D. Mass. 


2011) ( ~~~z, borrowers appear to have standing 

ass nment) and Bailey v. Wells Fargo 

• Bank, NA (In re Bailey), 468 B.R. 464, 474 (Bankr. D. 

to 
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Mass. 2012) (borrower has no standing to challenge 

assignment via attacking PSA, may be able to 

challenge assignment to• 	 holder did not 

have 	standing to foreclose). 

Again, in this case, was not foreclosing the

• mortgage, only seeking a dete ion of Matt's 

status with respect to the SCRA. 

• 	 C. APPELLANT'S ARGUMENT WITH RESPECT TO THE 
ASSIGNOR'S BANKRUPTCY VOIDING ITS POST
PETITION MORTGAGE ASSIGNMENT IS INCORRECT 
BECAUSE A CHAPTER 11 DEBTOR HAS THE ABILITY 

• 	
TO CONTINUE ITS REGULAR BUSINESS OPERATIONS 

Even 	if Matt did have st 

• 
to llenge the 

validity of the assignment of , Matt's 

argument that mortgage ass ury's Ch. 11 

kruptcy per se voided its ion assignment 

• of mortgage to HSBC is incorrect. A . 11 proceeding 

is one a Debtor continues with its business 

course as a debtor in possession. Juarez v. 

• 

• States Bank N.A., 2011 U.S. Dist. LEXIS 128087, 

*21 (D. Mass. Nov. 4, 2011). 

On s issue with respect to New Century, 

Mass etts U.S. District Court held: 

• 
New Century's filing for bankruptcy in 1 2007 

s not, on its own, affect New Century's 

11 
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authority to ass the mortgage to U.S. Bank. 
The Bankruptcy , 11 U.S.C. §§ 101 et. seq., 
allows those filing voluntary petitions for 

• relief under 11 to continue to operate 
their businesses their property as 
debtors in posses filing for 
bankruptcy. Juarez at 

• III. APPELLANT'S APPEAL IS MOOT AS SHE IS NOT 
ENTITLED TO THE PROTECTION OF THE SCRA. 

The SCRA Action can yi d y one of two 

• outcomes - a declaration t t fendant has the 

• 
benefit of the protections of the (defendant 

receives a benefit), or does not have the benefit of 

statute (status quo is rna ). Thus, an SCRA 

cannot suffer any harm by r result, 

• and, fact, an SCRA Action de benefits in 

the action actively brings to 1 a fendant's 

ent lement to the benefits of if 

• ~ 

As stated by both parties: 

• 1.a ure sale cannot be held invalid 

r the lack of judicial 

ion of a property owner's SeRA 

• status or to such sale. Beaton v. Land 

so 

Court 367 Mass. 385 (1978), and 

2. only way that the seRA can invalidate an 

• se foreclosure is if the 

12 
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toformer property owner was indeed 

its protect at the time of such sa 

• 

• Beaton at 390. 

SCRA suit is desi to resolve the one and 

only issue quickly, without ot arguments, and thus 

conserve judicial resources. 

As the Land Court stat , as noted by this 

• Court Beaton (at 392), SCRA fendants have the 

right to any and all de es to the mortgage 

foreclosure by separate comp a court of 

• 

• competent jurisdiction. And in Matt has done so 

and filed maintained an act the u.s. 

District since 2010 (lO~cv~11 I-PBS) in which 

she is contesting HSBC's right to commence a 

foreclosure 

• In the case, Matt has acknowledged that 

she is not entitled to the prote the SeRA; 

therefore, taking an appeal on this case is an 

• exercise ~n 

• 

and a duplicat of the efforts 

in the Dist Court. Matt cannot from an 

appeal of this case, because she cannot c im the 

protections of t seRA. 

• 
13 
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• 

• 

• 

• 

• 

• 

• 

• 

CONCLUSION 

As set forth above, your Amici, REBA and the 

Abstract Club, request that this affirm the Land 

Court's sion, not only because Court's 

reasoning and findings of fact and law are correct, 

but to serve the ability of the Land Court to 

quickly issue sions in SCRA Act 

SCRA Act led in Land Court not be 

evidenti contests where battles about 

foreclosure are fought. This Court in Beaton d 

that SCRA Act are one issue cases. 

Court's limit resources are better focused on other 

pressing issues real estate disputes, and seRA 

Actions where a is actually ent to 

benefits of 

Respectfully submitt is August 21, 2012, 

to 

'rHE REAL ESTATE BAR 
FOR MASSACHUSETTS, INC. 

Esq. 

Orla s oran, PLLC 

ABSTRACT CLUB 

45 School Street 
Boston, MA 02108 
(617) 	 502-4100 

igan@orlansmoran.com 
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